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Alfers & Carver,1ic

Attorneys At Law

Equitable Building
730 17th Street, Suite 340
Tel: (303) 592-7674 . Denver, Colorado 80202 3 Fax: (303) 592-7680

DEPT. OF THE INTERIOR

March 7, 1997

House Range/Warm Springs R.A.

VIA CERTIFIED MAIL/
FEDERAL EXPRESS |

Mr. Rex Rowley :‘

Arca Manager, House Ranglz Resource Area
United States Department of the Interior, Bureau of Land Management
15 East 500 North !
P.O. Box 778 i

|
Fillmore, Utah 84631
— 0013-0013

Re:  BLM letter 10 Western States Minerals Corporatipn concerning the Drum Mine,
Utah

Dear Mr. Rowley:

This letter is a respopse to your January 17, 1997 letter to Western States Minerals
l Corporation (“WSMC”), which was received January 24, 1997. Your Japuary 17 letter (the
“BLM letter”) raiscs a number of issues, which 1 will address on behalf of WsMC.

Paragraph 1 of the BLM letter recounts the sequence of évents wheretry Jumbo Mining
Company became the ownet of the Drum Mine and subject to the BLM-approved Plan of
Operations and BLM-approved amendments therelo (together, the “POQ”) for that property.
WSMC sold the Drum property to Jumbo Mining Company in December 1988. Jumbo informed
the BLM that it was the new owner and, as you acknowledged in Paragraph 1 of the BLM Ictter,
2-/ BLM considered Jumbo to be the new operator of the property. ( ..[BLM has] since that time
considered Jumbo to have assumed responsibility for the operations and Jiabilities of the POO™).
However, paragraph 1 also gsserts that BLM considers WSMC to be responsible for the
reclamation of portions of the Drum property that are outside of:the POO. There is no basis for
BLM’s assertion of WSMC responsibility.

Jumbo became the owner of the property in December 1988. As BLM acknowledges in
} its letter, and according to the regulatory definition of the term, Jumbo also became the
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“operator” of the Drum property. An “operator” is “a person con
operations,” 43 CFR 3809, 0- -3(g) (October 1996), while “operati
facilities, and activities in connection with prospecting, discover

(12 R B

ducting or proposing to conduct
ons” are “all functions, work,
'y and assessment work,

development, extraction, anfl processing of mineral deposits locgtable under the mining laws and
all other uses reasonably in 1dcnt thereto....” 43 CFR 3809.0- 5(0 (October 1996).

Jumbeo has been the ‘person proposing or conducting opératlcms at the Drum project
since it acquired ownership in 1988. WSMC sold the property tq Jumbo and has had no physical
possession, property right of cconomic involvement with the property since the sale. Therefore,

Jumbo, and not WSMC, is the operator, as well as the owner, of.
surroundiny property, and a§ such is responsible for all compliar
property.

Jumbo is not only responsible as a matter of regulatory ¢
salc of the Drum Mine, as ope of the terms of its purchase agreel
all reclamation responsibility for the property. Therefore, as am
contract law, Jumbo, not WSMC, is the “operator” of Drum and
work. Finally, WSMC, havihg sold the property to Jumbo, has nl
property, and cannot be held obligated to perform a task thatith

Paragraph 2 of the BLM lctter refers to “several disturb
project that were never part pf the approved POO and associated;

the Drum Mine and the
ce and reclamation work at the

bnsiruction; at the time of the
ment, Jumbo agreed o assume

atter of both regulatory and

responsible for all reclamation
b legal right of access o the
as no legal right to perform,

qces within the Drum Mine
amendments...,” and states that

BLM holds WSMC responsible for costs of reclamation and restoration. WbMC and the Utah

Department of Health ("UDH") resolved the issues surrounding
1988. WSMC agreed to comply with the terms of an order issue

bose disturbances in September
d by UDH on September 28,

1988, and UDH was satisfied with that agteement. Subsequently, Jumbo assumed ownership
and with it, reclamation responsibility for the Drum Mine. WSI\I{IC believes that BLM and

DOGM should require Jum
disturbances, if reclamation fis required.

0, as the owner and operator of the property to reclaim these

In paragraph 3, your|letter states that BLM personnel were told that WSMC had created a

number of disturbances at
hold water for use in mining operations. As to the holding pond
belicves that Jumbo has beep using those facilities since purchasj
their right, subject to their 0;7

regulations.

Paragraph 4 of your
reclamation of possible disturbance of a site which has not been
has been disturbed or reclaimed under Notices of Intent. If the si

lxgatlon to comply with state and fe

etter indicates that BLM considers \

e Busby Spring area. WSMC develbped the Busby Spring area to

and pipe structure, WSMC
ing the property in 1988, as is
deral reclamation laws and

VSMC to be responsible for
inspected to sce whether the site
le in question has actually becn
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is the party responsible, becpuse it is the operator of the site and because it succeeded to all of
WSMC’s rights and obligatjons, including the obligation to rcclaim, when it bought the property.

{*disturbcd, and if mdamatio}: of the site is needed, WSMC againisuggests that the owner, Jumbo,

Paragraph 5 of the B]LM letter states that BLM will requ uire WSMC to reclaim the Mizpah
claims if Jumbo does not supmit a reclamation bond in accord with the Plan of Operations it has
submitted to the BLM. Jumbo is unequivocally the “person conducting or proposing to conduct

/’ operations” here; the proporjent of a plan of operations is by deﬁmt:on an operator. WSMC
respectfully suggests that thg correct action for BLM to take if Jumbo fails to submit an adequate
bond is to cite Jumbo for no complxance with its Plan of Operations. WSMC has not had any
responsibility for the Mizpah claims since Jumbo acquired them in 1988; Jumbo is the party
responsible for reclamation pf all the Drum area claims. '

The BLM letter also alleges that WSMC has violated specific BLM regulations,
particularlty 43 CFR 3809.3-2; 3809.1-9(b); 3809.2-2(b), and 38(#9.3-7. The first alleged
violation, failure to file a Plan of Operations, was resolved by WSMC's and UDH's agreement in
September 1988, prior to Jumbo’s purchase of the Drum Mine pi:operty in that year.

~ The second alleged violation, failure to post reclamation bond after approval of a plan of
operations, is plainly false. WSMC posted a bond with Utah DOGM and in fact DOGM
continues to hold WSMC's bond, even though WSMC has not owned the Drum property, nor
conducted any activity there since 1988. WSMC has been trymé to get its bond back from
DOGM for nearly a decadc and has tried to convince DOGM to: exer01se its authority 1o require
( full bonding from Jumbo. The party that has failed to meet its obhgatxons to post reclamation

[ bond is the owner and ope.nFor of the site, Jumbo. Rather than adknowledgmg and performing its
duties 1o bond and provide Ifr reclamation of the full site, Jumbd has sought to select its bonding
and reclamation obligations, and has repeatedly delayed ')erfoxmimcc DOGM has abetted this
behavior by failing to insist {hat Jumbo post full bond, and even BLM has aided Jumbo’s efforts
to avoid its responsibility, by apparently allowing Jumbo to seleét which reclamation obligations
it will meet and which it wil] try 10 foist off on WSMC. '

BLM’s third allegation, that WSMC has failed to comply§ with applicable water quality
standards, is also unfounded, WSMC is ncither the owner nor thé operator of the Drum mine, nor
))s it (he holder of a discharge permit issued under Utah’s water qnallty laws, and therefore it has
no control over the site or over the site’s compliance with, or failure to comply with, water
quality standards.

l

Finally, BLM’s fourth allegation is incorrect in at lcast two ways. First, and as mentioned
before, WSMC has no right pr obligation to reclaim the Drum Mine because it does not own it or
( 3 control it in any way, and has not since 1988, Second, the BLM regulation quoted does not
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obligate operators to “obtain permission 1o not reclaim during exiended periods of non-
operation,” The cited regulalion says that operators may be requircd to reclaim a site after an
cxtended period of non-operation, unless they obtain pc.nnibsiomfrom the authorized officer to do
otherwise. WSMC suggestsjlhat BLM require Jumbo, the ownes: and operator of the Drum Mine
and surrounding property, to reclaim the site according to BLM $1andards

BLM:’s letter fails 1ojacknowledge an essential fact: Jumtio is the owner, operator, and
person responsible for the reclamation of, the Drum mine. It acq#xired all of those rights and
respounsibilitics when it pur;msed the property in 1988. Jumbo has sought to convince DOGM
and the BLM (apparently with some success) that it is-only respansible for the reclamation of
portions of the property. However, Jumbo agreed 10 assume the entire reclamation responsibility
in 1ts purchase contract, and ttherefore cannot claim that WSMC }s responsible for some of it.
Further, Jumbo, as owner and operator, is the entity responsible for reclamation under BLM and

To date, neither BLM nor DOGM has shown any willin, hess to do what theijr regulations
require. Those regulations rgquire that the operator provide an operating plan, a reclamation
plan, and adequate financial @ssurance. Jumbo, not WSMC, is the operator at Drum. Despite its
attempts to convince DOGM and BLM that WSMC is responsible for some of the reclamation at

Drum, the facts are that Jumbo has the obligation to reclaim as an operator, Jumbo agreed 10
assume any and all of WSMC’s reclamation obligations, and tha{ agreement has been adjudicated

“in Colorado 1o mean that Juthbo is the entity obligated to reclaim. That judgment, which has

been affirmed on appeal and!is not stayed, has been domesticatmlin Utah. BLM has a
mechanism to ensurc that Jumbo meets its obligations: it can reqpiire Jumbo to amend its Plan of
Operations (o include reclamation of all disturbances on the prop,%rty, and require Jumbo to post
adequate surety for the Plan.| This would place the responsibility: where the obligation lies: on
Jumbo, the operator, who agpeed (¢ undertake al] reclamation on fthe Drum property and who is
responsible according to BLM regulations. For BLM to contmud; to pursue WSMC is unfair and
is unauthorized by BLM rul¢s. i

WSMC has met its r¢clamation obligations at Drum. The company posted financial
assurance in accordance witl) state and federal requirements, and Smodiﬁcd its practices in
accordance with UDH's order of September 1988. WSMC arranged an orderly transfer of
reclamation responsibility 1o/ Jumbo, which was approved by the statc and by BLM. Where
WSMC has been apprised 0111 unmet reclamation obligations on Iand outside of the Drum
property, it has stepped up to its responsibilities,

WSMC does not accgpt BLM’s assertion that it has reclamhation responsibility at the
Drum Mine. It does not own, control, or have access to the mine; It is clear that Jumbo is
obliged to perform reclamatipn there, and WSMC will not relieve it of its oblj gation. While
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WSMC js Willing to contimje discussing how j Indy play 4 cons}émg the
issues at the Drum Mine, it ill not submiy 5 Plan ofOpcrations '
Tequested by BLM.
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